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COLUMBIA 

LAW REVIEW 

VOL. XXII MARCH, 1922 NO. 3 

THE LITERATURE OF LAW* 

The Bar Association of New York City possesses a law library of 
which it is justly proud. I had heard of it long before I had ever set 
foot in the United States, and today I have had the pleasure of seeing it. 
It is altogether admirable in its design and in its completeness. Yet it 
is impossible to look on any great collection of law books without some 
disturbance of the spirit. A law library, rightly regarded, is one of the 
most formidable achievements of the human intellect. As well in its 
essential character and significance, as in its magnitude and its terrible 
possibilities of infinite growth, it is a thing well calculated to excite the 
emotions of wonder and of fear. I am sure that if the true and first 
inventor of the printing press were to revisit this world and see for him- 
self the things for which he is accountable, nothing would more impress 
his imagination and possibly his conscience than the uncountable volumes 
of the law — with the possible exception of the newspaper press. 

A law library is the record, stretching back for long centuries, of 
men's thoughts and endeavors in the way of justice. We see in the first 
place an immense series of statutes in which the legislatures of England 
and her colonies and the numerous states of this country have set out to 
formulate and enforce the right as they saw it. That series stretches 
back without a break for more than seven centuries. What a picture it 
presents in every page of it of the long and tragic history of mankind. 
Where else in all literature is such an authentic presentation to be 
found of the hopes and disappointments, the achievements and failures, 
the wisdom and the folly, of mankind as in those rows of unread and 
forgotten books. 

Then we have the law reports, that encyclopaedia of innumerable 
volumes, which viewed in the right spirit is one of the authentic wonder* 
of the world. It is a record of the administration of justice reaching 
back for seven hundred years and stretching out into the unknown 
future. Its magnitude is already appalling and its future growth is in- 
finite. Where in the world save in the libraries of Anglo-American law 

*The substance of this paper was delivered in an address before the Associa- 
tion of the Bar of the city of New York, in the 1921-1922 Series of Conferences 
and Lectures, on January 10, 1922. 
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can we find such an authentic contemporary picture of human life in all 
its aspects? 

A law library, however, is not a mere dead record of a dead past. 
It is something far more than a collection of historical materials. It 
represents in large part a living, operative authoritative, expression of the 
human spirit. True it is that the men who penned these old statutes, and 
they whose judgments and opinions are preserved in those old volumes of 
reports and textbooks, are long dead and dust, but their spirit remains 
alive in these books and their words are still words of authority and 
power by which the living are ruled and governed. It is true of all 
libraries that just as a cemetery is a collection of dead men's bodies so a 
library is a collection of their minds, but in the case of a law library this 
is true in a very special sense. Of these old lawyers it may be said, as in 
the Scriptures, that they being dead still speak. To how many of the 
sons of men, other than lawyers, does it happen that long years — it may 
be centuries — after their death, their opinions are quoted and discussed, 
not as mere matters of historical interest in the progress of human 
thought, but as matters of authority determining the actions, the rights 
and the obligations of generations of living men. In a very real sense 
the writer of a law book can say with the Roman poet "non omnis moriar." 
It is not only in respect of its special quality and nature, however, 
that legal literatm-e arrests attention. Its quantity no less than its quality 
is becoming a startling phenomenon that calls for earnest considera- 
tion. This Bar Association Libraiy already contains over 130,000 vol- 
umes and between three and four thousand volumes are added every year. 
Every state, every self-governing dependency of a state adds year by 
year its contribution of new statutes to the shelves of our libraries. 
From every state and dependency pour out year by year volumes of 
law reports. The industry of legal writers produces without intermis- 
sion textbooks and encyclopaedias which grow amazingly not only in 
number but in size. In this respect the "United States of America over- 
tops and eclipses the rest of the world. There is nothing in the records 
of human literature to equal or approach the laborious industry of those 
authors who keep the American legal printing press at work in modern 
times. I find it stated on good authority that the law reports of the 
United States add to legal literature every year no less than 175,000 
pages of printed matter. The size of a modern American law book is I 
regret to say a phenomenon which has no equal in any other country and 
no rival in any other age. I do not doubt that this regret is shared. 
But lawyers are becoming used to it in this country. Their suscepti- 
bilities are deadened and their fears allayed by long familiarity. But 
when an English lawyer looks at American libraries he wonders what 
the end of this amazing development is going to be. He finds com- 
paratively small branches of the law exhaustively expounded in works 
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of four or five huge volumes in place of the single volume in which the 
same subject would be dealt with in England. He finds the citation of 
five thousand precedents when he is accustomed to find one hundred, and 
to think them too many. He sees also disquieting peculiarities unknown 
to him in England. He sees that these books are not based on any 
single harmonious course of precedents and statutes derived from a 
single source and setting out a single self-consistent body of legal doc- 
trine. On the contrary they are based on a series of concurrent systems 
of legislation and adjudication proceeding independently in the different 
states of the Union — systems which are all more or less discordant with 
each other and not unified by any method of central and supreme control. 

It is to this fact that the unmanageable bulk of modern legal litera- 
ture is chiefly due. In England in old days such literature was but a 
scanty rivulet. In England and her colonies it has swollen in modern 
times into a stately stream. But in America it has become a raging tor- 
rent, fed by a hundred tributaries. The law tends to become a chaotic 
wilderness in which no man can find established highways and in which 
the traveller would lose himself and perish miserably were it not for the 
guidance of textbooks and digests whose laborious care, skill and accuracy 
are unequalled in the history of any literature. Law books are no 
longer capable of being read. They can be used only as works of 
reference. Soon, if this process goes on they will be incapable of being 
written by individual effort and will become the product of cooperative 
syndicates, law being stored in books by the efforts of organized bands 
of writers just as honey is stored by bees. 

These reflections lead us to practical questions which demand con- 
sideration even in England, but more especially in the United States. It 
is not too much to say that the position will soon become intolerable. 
Unless some cure can be devised the prospect for the future is disquiet- 
ing. There is no end to this steady growth in the size and complexity of 
legal literature. Law libraries will grow until their contents are unman-' 
ageable. Law reports will multiply until they are innumerable, while the 
law itself becomes steadily less harmonious and less consistent. The text- 
book of five volumes will by a necessary development swell into an ency- 
clopaedia of ten. The question, therefore, for consideration is whether 
the established system of the common law as embodied in judicial prece- 
dents is not about to break down with its own weight. The system of case 
law is one that has served us well in the past. It has enabled the 
British Empire and the United States to build up by judicial construction 
and without aid or interference of legislatures a system of law which, 
however chaotic in form, is in substance of a technical excellence un- 
equalled in other countries. The law which is thus produced by the 
courts themselves in the very act of administrating justice is formulated 
and devised not in abstracto but with immediate, concrete reference to 
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the actual facts of individual cases. It steadily grows in minuteness, pre- 
cision and adaptability. It is the product of trained intelligence acting 
in the light of the actual application of the principles so formulated. It 
has no room for the vague and unpractical generalities of the theorist. 
Every rule which it recognizes has been tried by the touch-stone of prac- 
tice. But these benefits have been obtained only at a heavy cost, and 
this cost increases* with every year during which the system endures. 

We are all proud of the common law which long generations of judges 
have built up and which is embodied in the great procession of our law 
reports, but the time has surely come when that common law must be re- 
duced to statutory form. Not without honour it has run its appointed 
course; not without success it has fulfilled its appointed purposes, and 
now it awaits its appointed end. We must do what other nations have 
in recent times found necessary. We must formulate the common law 
in a comprehensive code which sums up the outcome of that age-long 
process of judicial precedent in which it has its source. 

The undertaking, however, is one of extreme difficulty. The com- 
plexity of the law and the subtlety of legal conceptions are such that its 
formulation in a comprehensive and consistent code is one of the greatest 
of intellectual tasks. It is true that the task has been undertaken and 
fulfilled by many foreign nations. It has even been performed in respect 
of fragmentary portions of our own law. I do not hesitate to say, how- 
ever, that the standard of achievement so attained is not such as satisfies 
the ambitions or conforms to the technical traditions of Anglo-American 
lawyers. Our law is beyond comparison more minute, more highly de- 
veloped and technical in its nature than those foreign systems which have 
their origin in the law of Rome, and which have recently throughout 
Europe been reduced with more or less success to statutory form. 

The task which lies before us is immensely more difficult. The 
adequate and scientific presentation of our common law in statutory form 
would differ essentially from any foreign code. It would be far more 
minute, far better developed, far more definite, and precise in its ex- 
pression of legal conceptions and principles. When an English lawyer 
reads a foreign code the feature that first impresses itself on his mind 
is its simplicity, brevity and generality. It says so little and leaves too 
much to be implied. It speaks the language of vague generality instead 
of the technical precision to which our traditions have accustomed us. 
Branches of law which with us have been developed and rightly developed 
by a process of precedent into elaborate bodies of legal principles and con- 
ceptions are represented in foreign codes by a few general formulas which 
seem to an English lawyer to be merely introductory to a body of definite 
legal doctrine rather than to constitute the corpus juris itself. The most 
scientific and complete of foreign codes is perhaps the civil code of 
Germany. Yet an examination of that code will show for example that 
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the whole law of torts is contained — if I remember rightly — in two or 
three dozen clauses. An adequate code of English law would require 
more space than that to set out the law of libel alone. 

Doubtless it would be a very easy undertaking to prepare a pretended 
or sham codification of the common law ; by this I mean a body of vague 
general principles in which the detailed rules and conceptions of the com- 
mon law lie latent, but by which they are not articulately expressed. In 
generalibus dolus latet. The true significance and implications of these 
generalities would be left to be worked out by reference to the old com- 
mon law which such a code professes to supersede but which would in 
reality be retained in existence as a necessary instrument of interpreta- 
tion. In such a code terms would be used without adequate definition 
but with tacit reference to a long course of antecedent judicial decisions 
by which their meaning was determined. General principles would be 
formulated without any exposition of their implications and consequences 
or any indication of the qualifications required to harmonise them with 
other portions of the code. Such a code would not supersede the com- 
mon law. It would be a mere skeleton or frame-work to be filled up by 
the established system of legal doctrine to be found in the pre-existing 
authorities. It would be worse than useless. While preserving the old 
law in all its complexity as the essential means of interpretation it would 
add new sources of difficulty and uncertainty. 

A genuine and adequate code on the contrary must incorporate, ex- 
press and supersede the old authorities instead of leaving them in exist- 
ence as a body of interpretative doctrine. The preparation of such a 
code is, as I have said, a task of exceeding difficulty. So much so 
that it is quite beyond the scope of legislative action in its ordinary 
form and method. How then is it to be accomplished? I conceive it 
as being primarily and essentially a work to be undertaken by the legal 
profession itself. It demands an organized effort on the part of law-, 
yers themselves. It demands long and sustained endeavour and it can- 
not be done in a year or even five years. It is a work that demands not 
only much time but much money. But I am satisfied that a code of law 
which would be a permanent monument of the civilization of this century 
could be constructed for a much smaller sum than one of those battle- 
ships which it is proposed by the Powers at the Washington Conference 
to offer up as a sacrifice to the cause of peace. 

What I have in mind as the instrument of this great work is a volun- 
tary institution or organization established for this sole purpose by the 
bar association, law schools, and universities of this country and of the 
United Kingdom. It would be the business of this institution to organize 
and call to its assistance the skill and services of such a staff of trained 
legal experts as would be sufficient within a reasonable time — say ten 
years — to solve the innumerable problems arising from such an enter- 
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prise and to produce a new corpus juris superior in its technical excel- 
lence to anything that the literature of the law has yet to show. I am not 
speaking of a mere revision or compilation of the statute law. That is a 
comparatively easy matter which can, and indeed must, be left to the 
localized action of the legislatures of the different states. I am speaking 
of the much more difficult and important task of reducing to a single 
uniform body of written law that unwritten common law which is the 
basis of the laws of all English-speaking communities. This common 
law knows no state boundaries and the code in which it is to be formu- 
lated should be equally universal and uniform in its scope and nature. On 
the basis of such a code it would be easy for the legislature of each state 
which adopted it to indicate by special legislation such modifications as 
were rendered necessary by local difference of conditions or of public 
opinion. Just as the legal system of every English-speaking community 
consists of the unwritten common law modified by local legislation, so 
each of these communities might adopt in lieu of that common law a uni- 
form statutory codification of it with such statutory departures from 
that uniformity as each legislature thought fit. 

The preparation of such a corpus juris would demand an immense 
amount of preliminary work on the part of the expert staff entrusted with 
it. As the common law now stands no expert and no body of experts, 
whatever their training, skill or knowledge, could at the present time sit 
down with pen in hand and draft an adequate scientific code. There is 
much introductory work to be done in the way of surveying and clearing 
the ground. This work would involve the production of what would itself 
be a new branch of legal literature, something that would yet further 
burden the over-crowded shelves of law libraries, but would serve a 
great public purpose. Let me indicate generally the nature of this new 
work. 

One important branch of it relates to the technical language of the 
law. It is necessary if the law is ever to become scientific to produce a 
scientific nomenclature for the expression of legal rules and conceptions. 
We must have an authentic and authoritative legal vocabulary and dic- 
tionary. Examine the law reports and see how great a proportion of the 
controversies and decisions there recorded turns on nothing more than 
the meaning of words. We have textbooks in the form of legal dic- 
tionaries, often of great bulk, which purport to define the meaning of 
legal terms by reference to judicial decisions. Examine these books and 
note the diverse interpretations placed on the same word in different con- 
texts. Observe the conflicting meanings attributed to the same word 
even in the same context, and you will be satisfied that the popular 
English language is too vague, uncertain and ambiguous to be entrusted 
with the expression of legal doctrines in the absence of some authorita- 
tive and comprehensive definition of its terms. For some years I held 
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the official position of parliamentary draughtsman for a colonial govern- 
ment. The experience which I then gained satisfied me that he who 
goes about to express the subtleties and complexities of legal ideas and 
principles with the aid of no better instrument than popular speech 
walks with pitfalls and traps on every side of him. Numerous words and 
phrases are ambiguous. Many of them represent conceptions which are 
not definite and clear-cut and have no sharp boundary line at all. There 
are many apparent synonyms which are not in truth fully coincident. 
There are many terms which express two things which for legal pur- 
poses must be distinguished. There are legal conceptions which have no 
recognized name and have therefore to be described by cumbrous phrases 
instead of by titles. An essential preliminary therefore to the prepara- 
tion of a scientific code is the preparation of a scientific language which, 
while departing as little as possible from the usage of popular speech is 
yet freed from those defects which disqualify that speech as the instru- 
ment of so difficult a task. 

A second branch of the preliminary work required is the critical ex- 
amination of the existing law with a view to its simplification in sub- 
stance. As I have already indicated Anglo-American law is beyond all 
comparison more elaborate than any other system which exists. In this 
respect it must be the object of astonishment and even despair in the 
mind of any foreign lawyer who comes to the study of it. Now this 
complexity is of two kinds and has two distinct sources. Part of it is 
legitimate. It means that our law by reason of its origin in innumerable 
judicial decisions is better developed than other systems. Insufficient 
generalities have given place to minute scientific analysis of the legal 
problems involved. Our law is therefore not rudimentary but mature, and 
its complexity is merely the reflection of that which exists in the facts to 
which the law applies. Elaboration of this kind is right and proper and 
will be carried forward into a scientific code. 

But there is another kind of complexity which is not capable of 
scientific justification but is the accidental product of a long course of 
historical development. This must be eliminated and not perpetuated. So 
far as this defect exists, our law is not in a fit state to be expressed in 
statutory form. An example of such needless complexity is to be found 
in the imperfect fusion into one system of the two concurrent systems 
of common law and equity. Another example is the exaggerated im- 
portance attached to the distinction between real and personal property. 
A third illustration is to be found in the fact that a great deal of the elabo- 
ration of our case law has its source in an endeavour by way of minute 
technical distinctions to reconcile judicial precedents, which are in reality 
inconsistent, or to cut down the scope of precedents, which though au- 
thoritative are disapproved. Our law is full of unreal and unpractical 
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distinctions which have no other source than this and which must be 
eliminated from a scientific code. 

Closely connected with the problem" of legal simplification is that of 
determining by preliminary technical examination and discussion a con- 
siderable number of practical questions of legal reform. There are 
many questions which though they relate to the actual substance of the 
law and not to its mere form, are nevertheless questions for lawyers 
and for legal opinion rather than for legislatures and public opinion. 
Questions such as these require consideration, discussion and settle- 
ment at the hands of legal experts before the way is clear for the formu- 
lation of the law in the form of a code. Let me illustrate what I mean. 
The Statute of Frauds requires certain contracts to be made in writing 
or to be evidenced in writing. That statute has been in force for some 
hundreds of years in England. I do not know what its fate has been 
in the United States. It has given rise to a greater mass of interpreta- 
tive case law than any other statute of the same size that was ever 
drafted by a lawyer or passed by a legislature. How far, if at all, is it 
expedient or necessary that a scientific system of law should contain any 
similar provisions? What would be the effect of allowing all contracts 
to be made verbally ? If this is not expedient what classes of contracts 
should be made subject to such formal requirements and what should the 
precise nature and scope of those requirements be? These are ques- 
tions on which there might be much difference of expert opinion and 
they must be settled before there can be any codification of the law of 
contracts. 

So also Anglo-American lawyers are taught from their youth up 
as a fundamental rule of law that no simple contract is valid unless based 
on valuable consideration. The origin and history of that conception has 
been the subject of much historical enquiry and is lost in the mists of 
antiquity. But what we need is not an historical but a critical examination 
of it. Is it an essential part of a scientific code of contract, serving a use- 
ful practical purpose, or is it merely one of the unreasoned and accepted 
traditions of our own system? No similar rule is known so far as I am 
aware in the laws of other countries. Is it, therefore, necessary to per- 
petuate it in the code? So also our system is distinguished from all 
others by a body of complicated legal doctrine known as the law of evi- 
dence. It is so big and so complex that there is a work in five volumes 
devoted to this subject alone and representing the labours, the skill and 
the learning of a very distinguished American lawyer. Foreign systems 
of law on the other hand apparently know nothing or next to nothing of 
any such branch of legal learning. There arises, therefore, the important 
practical question whether English law or foreign law is on the right 
path in this respect, or whether, as would seem more probable, the truth 
lies in a compromise between them. That some rules of evidence are 
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necessary for the orderly conduct of judicial enquiries would seem cer- 
tain, but it is difficult to believe that anything so elaborate and technical 
as our law of evidence can be really justified by any practical considera- 
tions. 

A further branch of preliminary investigation would have to be de- 
voted to filling up the omissions and blank spaces of the common law. 
It may be a matter of surprise, having regard to the age-long develop- 
ment of that law and to the bulk and minuteness of it, that any such 
blank spaces should be left. A consideration of any textbook, however, 
will show that they exist in considerable numbers. There are many 
questions on which there is no authority or no sufficient authority. There 
are numerous matters on which the law is silent or speaks with an un- 
certain voice. There are some branches of the common law which are 
so far from complete development that they are only in their initial 
stages. A good example is private international law — the doctrine of the 
conflict of laws. A draughtsman, who in the present state of the authori- 
ties, set out to express in statutory form the existing law on this subject 
as found in decided cases, would find it impossible to set forth any sys- 
tem which was even approximately scientifically complete. Before this 
branch of the law could be codified, the process of judicial construction 
would have to be anticipated and supplemented by a body of speculative 
legal literature devoted to unsettled questions and determining not what 
the law now is but what on scientific and logical principles it ought to be. 

Finally and in close connection with the last mentioned matter there 
comes the critical examination of a number of legal puzzles or riddles 
which have constantly come before the courts and upon which there is 
abundant judicial authority of a kind, but which are so difficult and 
fundamental in their nature that they cannot yet be regarded as having 
been satisfactorily solved. They relate for the most part to the first 
principles of the law and to its basic conceptions. To some extent they 
bear to the more definite problems of practical law the same relation as 
metaphysics bears to science. But just as science is surely being driven 
to face the problems of metaphysics instead of passing them by on the 
other side, so the law is forced to deal with these problems for the 
purpose of actual judicial practice. But it deals with them by rule of 
thumb rather than by way of any scientific examination and solution. 
The minds of lawyers and judges deprived of the necessary guidance 
flounder among them somewhat helplessly. As an illustration of my 
meaning I may take the theory of legal causation in its relation to civil 
and criminal liability. On what principles are the limits of a man's 
responsibility for the consequences of his acts to be determined? That 
is a very practical question constantly requiring judicial action, yet we 
shall search the law reports in vain for any consistent and intelligible 
stream of legal doctrine on the matter. We struggle instead in the quick- 
sands of legal metaphysics. 
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Another striking example of an unsolved legal riddle is the doc- 
trine of contributory negligence. In thousands of cases it has been dis- 
cussed. Judicial and extra-judicial examinations of it are innumerable. 
Yet I venture to say that the precise meaning and scope of that doctrine 
remain undetermined. So also with the law as to the effect of mistake 
in the making of contracts. Every textbook and every judgment repeats 
the formula that a contract is void if affected by fundamental or essential 
error — if the parties, that is to say, are not ad idem. But any attempt to 
penetrate to the heart of this matter and really to understand and apply 
such a doctrine instead of merely repeating it, leads us straight into 
regions where there is no light or guidance. So also with the rules as to 
the rescission of contracts on the ground of impossibility of performance 
or on the ground of breach. So also with the mysteries involved in the 
legal conception of possession and with many other matters which it 
would be tedious to enumerate. It is not too much to say that the 
scientific qualities and virtues of a code will depend chiefly on the extent 
to which it boldly faces and adequately solves such fundamental difficul- 
ties of legal theory. It would be easy to make a code which slurred over 
these difficulties and which used deceptive forms of- words, leaving the 
underlying problems unsolved. But it is no easy task to meet and 
face these difficulties squarely and to solve them honestly without equivo- 
cation and without subterfuge, 

I picture to myself, therefore, the origin and development of a new 
kind of legal literature preparatory to the new brith of the common law 
in statutory form. This is the literature of critical or constructive juris- 
prudence. There stand already on the shelves of the Bar Association 
Library more than 130,000 volumes of the law. Almost all of them are 
devoted exclusively to the exposition of the law as it is or as it once 
was. They are merely expository or historical. I suggest that the time 
has come when some volumes of a different quality and purpose should 
be added to that great collection. Volumes whose outlook is to the future 
rather than to the present or the past. The production of them is no 
impossible task. Although 130,000 volumes are needed for the past 
and present, I should judge that much less than 130 would amply 
suffice for a critical investigation of the law of the future. The pro- 
duction of them, however, will require learning, acumen, legal insight, 
and sound practical judgment. The crank, the faddist, the visionary, the 
mere logician, the unpractical idealist, must have no hand in them. 
Learning, acuteness, logical precision and philosophic insight must go 
hand in hand with the humbler virtue of practical good sense. For 
nothing is good law, however perfect it may be from the point of view of 
logic, unless it is such to admit of practical application in the some- 
what rough and ready business of the administration of justice among 
mortal and imperfect men. 
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Where then and by whom is this new legal literature of the future 
to be produced ? I venture to say that nowhere in the world is there a 
better opportunity for it than in the United States of America. There 
are in this country several legal universities of well deserved international 
reputation. In respect of their standard of scientific legal education these 
laws schools are, I think, superior to anything to be found in England or 
in other parts of the British Empire. The legal literature already pro- 
duced by them is of a quality which in important respects is in advance of 
that produced elsewhere. As the result of the scientific training acquired 
in these institutions, there are in America a greater number of men whose 
•legal education and attainments are scientific rather than merely practical 
than is to be found in other parts of the English-speaking world. Is it 
too much to hope and expect, therefore, that America will show the way 
in the production of that new legal literature which I have endeavoured 
to describe? I look forward to a time in the not distant future when 
the learning and acumen of American legal authors will be turned into 
a new channel having greater promise for the future of the law than 
that which has hitherto been followed. 

I am far from under-estimating the value and necessity of that 
minute and skilful examination and exposition of existing law to which 
legal literature has in the past been almost exclusively devoted. But the 
time has come when legal criticism may justly be substituted for mere 
legal exposition — when the business of scientific legal authors should be 
recognized as including a great constructive effort towards the building 
of the perfect legal system. Hitherto the making of the law has been 
entrusted to legislatures and judges. Legal authorship has been con- 
fined to the exposition of the law as so produced. This relationship, 
however, is not a permanent and necessary feature of our legal system. 
It did not exist in Rome when there was built up that great body of law 
which to this day is the basis of public justice throughout all the world 
except the British Empire and the United States. It does not exist 
today on the continent of Europe. The fabric of Roman law was built 
up by the writings of Roman lawyers. It had its source in the books of 
Ulpian, Paul and Papinian, far more than in the edicts of the praetors or 
the consulta of the Roman senate. The courts took their law from the 
constructive and critical acumen and labours of great lawyers, while 
with us the lawyers have been content to be mere expositors of the law 
created by the courts. Apart altogether from the aspect of the new legal 
literature as preparatory to the statutory codification of the law, it seems 
to me not improbable that the growing and intolerable burden of the 
mass of more or less discordant case law may result in some such change 
in our own practice. A time may be coming when the courts will look 
for their law in the authentic and constructive writings of great lawyers 
rather than in that wilderness of precedents to which they now resort. 
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I am well aware that as matters now stand the literature of critical 
jurisprudence preliminary to the codification of the common law would 
have no financial value. It would have little relation to the practical 
business of the courts and of lawyers. It would not amount to salable 
merchandise and the authors of it could not hope to derive profits from 
their publishers. Nevertheless it would serve a great public purpose and 
surely there is money enough in the richest country of the world to 
promote and subsidise so great an undertaking. Surely there are wealthy 
men and wealthy institutions ready to devote their means to the cause 
of building the Temple of Justice — willing to do for the modern world 
what Emperor Justinian did for the old. Through centuries of slow, 
development we have gathered together the materials for the greatest 
system of law that the world has ever known. Is it too much to hope 
that we are now approaching the end of that long era and that we are 
ready to build up these materials into a stately monument of perfect form 
which will endure forever as one of the great contributions of this 
century to the cause of truth, justice and civilization ? 

John W. Salmond 
Wellington 

New Zealand 



